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Assessment by Litigation Hold Response Team Checklist
To Be Done Upon Notice of 

Potential Claim or Receipt of Complaint/Request/Order

· What are the categories of information relevant to the claims, defenses and “subject matter” of the dispute?  Examples:
· FDA communications
· Marketing data
· Financial reports
· Business partners
· Who are the “key players”?  Examples:
· Individuals
· Departments
· Working groups
· What is the relevant time period?
· Are the potentially relevant and discoverable documents still being created or likely to be created?
· Identify what systems/devices/databases are most likely to contain relevant data and where they are located
· Individual PCs/laptops
· Network file servers
· Accounting data servers
· E-mail servers
· PDAs/cell phones/Blackberries
· Databases
· Supervisory files
· PACE performance journals
· Do assistants and/or secretaries have data?
· Do former employees have data?
· Do branch offices, consultants or vendors have data?
· For each system/device/database, confirm frequency and retention of backups
· Are backup tapes storing documents of specific “key players” easily identifiable (e.g., one key player’s documents are kept on a single server)?
· Determine feasibility/desirability of establishing separate servers to capture relevant data.
· Consult outside technical support and counsel as needed

· Decide whether to suspend your current document retention policy in whole or in part
· Backup tapes with “key player” documents may  need to be retained
· Remember to confirm whether you use (and what to continue using) any “automatic” deletion software
· Decide whether to segregate relevant electronic documents so that current users/ custodians cannot alter or delete them
· Record your decisions and the rationales (to refresh recollection if you ever need to defend the decisions at a later time)— THIS IS A CRUCIAL STEP IN DEFENDING YOUR DECISIONS AND ACTIONS AFTER THE FACT
· Orally notify affected persons (within and outside company) as needed
· Instructions should come from counsel (preferably outside counsel) to help preserve privilege (after case is assigned) 
· Identify point person, under counsel, to answer questions
· Identify individual(s), under counsel, who will supervise document preservation
· Describe claims with enough specificity that individuals will know how to respond
· Describe categories of records to be preserved/nature of materials likely to be relevant to the subject matter (e.g., all documents, e-mails, etc. regarding warning and communications with FDA regarding labeling) – provide beginning and end dates where possible
· Designate a person or persons responsible for confirming that instructions have been received (can be verified by asking individuals to sign and return a receipt form) and are being followed
· Send copy of any preservation orders from court to key personnel
· If applicable, update any centralized or intranet listing of litigation holds
· Where necessary, plan for segregation of server space to capture data
· Survey key players (what hardware do they have, etc.—there may be records your response team did not know about)
· Issue periodic reminders/refreshers to key players, IT, etc. that they are to comply with the litigation hold
· Remind department employees about any continuing obligations
· If you use testifying or consulting experts, make sure that they retain evidence as needed
· Remember to notify all persons as needed (key players, IT, etc.) when the litigation hold is lifted
· (IT): Develop (with internal personnel and/or outside experts) estimates for the court of the cost of suspending current document retention practices and/or restoring and searching archived data.
· Discussion with media
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